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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

This proceeding arises fromclainms filed by Chester W Ray
and Mary E. Ray for benefits under the Black Lung Benefits Act,

1 The Director, Ofice of Wirkers’ Conpensation Prograns,
was not represented at the hearing.



30 U.S.C. 88 901, et seq., as anended (Act). In accordance with
the Act, and the regulations issued thereunder, this case was
referred to the Ofice of Admnistrative Law Judges by the
Director, Ofice of Wrkers' Conpensation Prograns (OACP). The
regul ati ons i ssued under the Act are located in Title 20 of the
Code of Federal Regulations, and regulation section nunbers
mentioned in this Decision and Order refer to sections of that
Title.

Benefits under the Act are awarded to persons who are
totally di sabl ed due to pneunoconi osis within the neaning of the
Act. Survivors of persons who were totally disabled at their
times of death or whose deaths were caused by pneunoconi osis
al so may recover benefits. Pneunoconiosis is a dust disease of
the lungs arising out of coal mne enployment and is comonly
known as bl ack |lung di sease.

A formal hearing was held in Madisonville, Kentucky on

August 30, 2000. Each of the parties was afforded full
opportunity to present evidence and argunent at the hearing as
provided in the Act and the regulations thereunder. The

findi ngs and concl usions that foll ow are based on ny observati on
of the demeanor and appearance of the witness who testified at
t he hearing and a careful analysis of the entire record in |ight
of the argunents of the parties, applicable statutory
provi sions, regulations, and pertinent case | aw.

. PROCEDURAL HI STORY

The M ner, Chester W Ray, filed a claimfor benefits under
the Act on February 16, 1989 (DX 41, p. 145).2 OWCP, on August
11, 1989, denied the claim (DX 41, p. 85). The M ner requested
a formal hearing by |l etter dated August 13, 1989 (DX 41, p. 84).
No hearing was held and on Novenber 9, 1989, OWCP issued a
| etter again denying the claim (DX 41, p. 76). The Mner did
not appeal. On July 9, 1998, M. Ray filed a second application
for benefits (DX 1). OWCP denied the claimon Novenber 10, 1998
(DX 1). The M ner died on Novenmber 22, 1998 (DX 6). By letter
dated Decenmber 21, 1998, the Mner’'s Wdow, Mary E. Ray,
appeal ed the denial on behalf of her husband (DX 21).

Ms. Ray, the Claimnt herein, filed a claimfor survivor’s
benefits on Decenmber 18, 1998 (DX 2). OWCP, on March 29, 1999,

2 Inthis Decision and Order, “DX" refers to the Director’s
Exhibits, “EX’" refers to the Enployer’s Exhibits, and “Tr.”
refers to the transcript of the August 30, 2000 hearing.
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denied both the Mner’s and the Wdow s clainms (DX 18). On
April 6, 1999, the Claimnt requested that the clainms be
consol i dated and requested a formal hearing before the O fice of
Adm ni strative Law Judges (DX 22). The District Director, on
Cct ober 26, 1999, issued a Proposed Decision and Order

Menor andum of Conference denying both clainms (DX 38). The
Cl ai mant appeal ed and the case was forwarded to the Office of
Adm ni strative Law Judges on February 9, 2000 (DX 43). A

hearing was held in Madi sonville, Kentucky on August 30, 2000.
1. | SSUES®
The specific issues presented for resolution are as foll ows:

1. Whet her the M ner had pneunoconi osis as defined in the
Act and the regul ati ons;

2. Whet her the M ner’s pneunoconi osis arose out of coal
m ne enpl oynent;

3. Vet her the M ner was totally disabl ed;

3 At the hearing, the parties stipulated to thirty-seven
years of coal mne enploynment (Tr. 9-10). Ti rel i ness and
whet her the evidence establishes a change in conditions and/or
that a mstake in fact was made in the prior denial per 20
CF.R 8 725.310 were withdrawn as Issues (Tr. 9, 12). I n
addi tion, a question was rai sed concerning whether the Mner’s
current claimconstitutes an original or duplicate claim

The Mner initially filed a claimfor benefits on February
16, 19809. Followi ng OANCP’s August 11, 1989 denial, M. Ray
requested a formal hearing. No hearing was held and OACP agai n
deni ed the claimon Novenber 9, 1989. Section 725.450 provides
that “[a]ny party to a claim shall have a right to a hearing
concerning any contested i ssue of fact or |aw unresol ved by the
deputy conmm ssioner.” Section 725.451 states that “[i]f a
hearing is requested, or if a deputy comm ssioner determ nes
that a hearing is necessary to the resolution of any issue, the
claimshall be referred to the Chief Adm nistrative Law Judge

for a hearing under 8 725.421.” As a hearing was requested but
not provided in the Mner’'s February 1989 claim such claim
remai ns viable. Accordingly, |I find that the Mner’s claimfor

benefits constitutes an original claim and not a duplicate
claim Therefore, whether the evidence establishes a materi al
change in conditions per 8 725.309 is not an issue to be
deci ded.

- 3-



V\het her t he M ner’s di sability was due to
pneunoconi 0Si S;

Whet her the Mner’s death was due to pneunopconi 0Si s;
and,

Whet her res judicata applies to the Mner’s and the
W dow s cl ai ms.



11, EILNDINGS OF FACT AND CONCLUS|I ONS OF LAW

Backagr ound

The M ner was born on March 19, 1926 and di ed on Novenber
22, 1998 at the age of seventy-two (DX 6). He married Mary E.
(Brown) Ray on February 7, 1947 (DX 41, p. 112). She has not
remarried since his death and is the surviving spouse of the
M ner (Tr. 14).

Most physicians of record noted that M. Ray had a snoking
hi story of one pack per day for over forty years. Sever al
physi cians noted that he began snoking at age eighteen [1944]
and continued to snoke until his death in 1998. Based on the
hi stories noted by the physicians of record, | find that the
M ner had a snoking history of fifty-four pack years.

Length of Coal M ne Enpl oynment/ Responsi bl e Operator

The parties stipulated to thirty-seven years of coal nine
enpl oynment. As this is supported by the evidence, | find that
the Mner had thirty-seven years of coal m ne enploynent.

Peabody Coal Conpany has been desi gnated as t he Responsi bl e
Operator with Peabody I|Investnments, Inc., as its Carrier. This
designation is undi sputed and is supported by the evidence. I
find that Peabody Coal Conpany is the proper Responsible
Oper at or.

I'V. MEDI CAL EVI DENCE

In addition to the evidence listed below, the record
contains nunerous nedical reports pertaining to the Mner’'s
col on cancer. Such records are not pertinent to the issues in
this case and will not be discussed further in this Decision and
Or der.

X-ray Studies

Dat e Exhi bi t Doct or Readi ng St an
dard
S
1. 07/ 20/ 98 DX 15 Sar gent No pneuno. Good
B reader?
4 A B reader is a physician who has denonstrated

proficiency in assessing and classifying x-ray evidence of
pneunoconi osis by successfully conmpleting an exam nation
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Board cert.?®

Dat e Exhi bi t Doct or Readi ng St an
dard
s
2. 07/ 20/98 DX 8 Traughber No pneuno. Good
3. 06/ 01/98 DX 14 Ki ng No active N ot
st at
ed
di sease
4. 05/ 30/ 98 DX 14 Ki ng No acute N ot
st at
ed
cardi o-
pul monary
di sease
5. 01/03/91 DX 41 Lane 1/0 q,p Good
B reader
6. 12/ 14/ 90 DX 41 Gllo COPD; N o] t
st at ed
Category O
7. 11/19/90 DX 10 Ander son 1/1 p Good
8. 09/13/89 DX 16 Sar gent 0/1 s,s Fair
B reader

Board cert.

9. 09/13/89 DX 17 Barrett No pneuno. Good
B reader
Board cert.

conducted by or on behalf of the Departnment of Health and Human
Servi ces.

5 A Board-certified Radiologist is a physician who is
certified in Radiology or Diagnostic Roentgenology by the
American Board of Radiology or the Anerican Osteopathic
Associ ation. See § 718.202(a)(ii)(C).
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10.

11.

12.

13.

09/ 13/ 89

03/ 28/ 89

03/ 28/ 89

03/ 28/ 89

DX 10

DX 41

DX 41

DX 41

W i ght

O Bryan
B reader

Sar gent
B reader
Board cert.

Gor donson
B reader
Board cert.

2/ 1

1/0 q,q

No pneunp.

0/1 qg,t

N o
st at ed
Good

Fair

Fair



Pul nonary Functi on St udi es®

Age/ FEV./
Dat e Exhi bi t Doct or Hei ght FEV; EVC MwvV EVC St andar ds
1. 09/ 16/ 98 DX 11 Gllo 72/ 68" .89 2.57 60 35% Tr aci ngs
i ncl uded
Comment : Dr. Gllo noted that the values nmay have been affected by the
Mner’s weakness from his colon cancer. The test was ended due
to weakness (DX 11).
Val i dati on: Dr. NK Burki, who is Board certified in Internal Medicine
and Pul nonol ogy, found this study to be invalid based on
Dr. Gllo’s coments (DX 11).
2. 07/ 20/ 98 DX 8 Tr aughber 72/69" 2.01 3.47 38 58% Traci ngs
i ncl uded
3. 01/03/91 DX 41 Lane 64/ 2.29 4.12 92.7 56% Good effort;
68% traci ngs
i ncl uded
4. 12/ 14/ 90 DX 41 Gllo 64/ 69" 2.32 4.33 86 54% Good effort;
traci ngs
i ncl uded
5. 11/19/90 DX 10 Ander son 64/ — 2.31 4.07 - 57% No tracings
6. 09/ 07/ 90 DX 10 Houser 64/68" 2.10 3.73 80.5 56% No tracings
Post - br onchodi | at or 2.60 4.05 97.1 64%
Comment : Dr. Houser comrented that low FEV.5 values suggest poor initial
effort (DX 10).
7. 08/ 24/ 90 DX 10 Wi ght 64/69" 1.97 3.26 77.6 60% No tracings
Post - br onchodi | at or 2.43 3.85 86.3 63%
8. 12/ 22/ 89 DX 41 CQul bertson 63/69" 2.61 3.70 96 71% Tr aci ngs
Post - br onchodi | at or 2.85 3.91 97 73% i ncl uded
9. 03/ 28/ 89 DX 41 O Bryan 63/ 2.66 4.59 100 58% Good coop. &
6 Because the physicians conducting pul nonary function
studi es noted varying heights, | nust make a finding on the

M ner’s height. See Protopappas v.
221, 1-223 (1983).

Di rector,
Based on the hei ght nost

ONCP, 6 B.L.R 1-
frequently noted,

| find that the M ner was sixty-nine inches tall.

- 8-



672 conp. ;
traci ngs
i ncl uded



Arterial Blood Gas Studies

Dat e Exhi bi t pCo, po,

1. 07/20/98 DX 8 36 100

2. 07/09/98 DX 14 38 90

3. 12/14/90 DX 41 32 92

4. 11/19/90 DX 10 36 73

5. 09/16/90 DX 9 36 81

6. 03/28/89 DX 41 31.9 73.6

Death Certificate

The Certificate of Death, signed by Dr. Henry R Bell, Jr.,
states the date of death as Novenber 22, 1998 and the i mmedi ate
cause of death as “metastatic carcinoma colon” with an onset of
ni ne nont hs. Dr. Bell listed “black lung” and COPD as ot her
significant conditions contributing to death but not resulting
in the underlying cause of death (DX 6).

Narrative Medical Evidence

1. Dr. Ben V. Bransconb, a B reader and Board-certified
I nternist, issued a consultative report dated May 3, 2000 based
on the medical evidence of record. He concl uded that: (1)

there is no evidence M. Ray acquired CW or any other disease
caused or aggravated by coal dust; (2) there is a reasonable
possibility that the Mner suffered a mld nondisabling
obstructive inpairnment caused by snoking and unrelated to coal
dust exposure; (3) M. Ray's death was due to colon cancer and
not by any pul nonary di sease; (4) the evidence does not show any
significant deterioration in the Mner’s pulnonary status
bet ween 1989 and the time of his death; (5) assum ng the M ner
did suffer from pneunpconiosis, it did not cause or contribute
to his death or his chronic asthmatic bronchitis, and he was not
totally disabled froma pul nonary standpoint at the tine of his
death (EX 5).

2. Dr. Gregory J. Fino, who is a B reader and is Board

certified in Internal Medicine and Pulnonology, issued a
consultative report dated April 7, 2000 based on the avail able
medi cal records, including the death certificate. He opi ned

that the Mner did not suffer from pneunoconi osis based on a
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maj ority of negative x-ray interpretations, the absence of
interstitial abnormality on spirometric testing, reversibility
on bronchodil ati on, and nornmal bl ood gas testing. Dr. Fino also
concluded: (1) the Mner did not suffer fromany occupationally
acquired pulmnary condition; (2) he had a nondisabling
respiratory inpairnent due to cigarette snoking; (3) coal dust
i nhal ation did not contribute to or hasten the Mner’'s death;
and, (4) M. Ray woul d have di ed as and when he did had he never
stepped foot in the mnes. Dr. Fino discussed several articles
publ i shed by the Anerican College of Physicians, the American
Thoracic Society, and the Anmerican Medical Association, anong
others, in support for his position (EX 4).

3. Dr. P. Raphael Caffrey, who is Board certified in
Anat om cal and Clinical Pathol ogy, issued a consultative report
dated March 14, 2000 based on his review of nunerous nedi cal
records, including the death certificate. Dr. Caffrey opined
that the Mner “nost |ikely” suffered from a mld degree of
si npl e coal workers’ pneunoconi osis, but he was not disabl ed by
that condition and it did not cause or contribute to his death.
M. Ray had COPD, nanely enphysema and bronchitis. Dr. Caffrey
attributed the enphysema to a significant snoking history. He
concluded that the Mner died from netastatic colon cancer
unrel ated to coal dust exposure (EX 3).

4. Dr. Echols A Hansbarger, Jr., who is Board certified
in Anatom c and Clinical Pathol ogy and Forensi c Medici ne, issued
a consultative report dated March 7, 2000 based on nunerous
medi cal records, including the death certificate. Dr
Hansbar ger concl uded: (1) M. Ray died as a direct result of
metastatic colon cancer, a disease of the general popul ation;
(2) the Mner suffered from COPD which was undoubtedly due to
snoki ng and was unrel ated to coal dust exposure; (3) there is no
evi dence of pneunoconiosis in the record of any variety; (4) the
M ner’s death was not hastened in any way by his coal nmne
enpl oynment; and, (5) Dr. Bell’s finding that pneunoconi osis
contributed to the Mner’s death is not supported by the record
(EX 2).

5. a. The record contains nunmerous mnedical reports by
various physicians from Jennie Stuart Medical Center dated
bet ween May 29, 1998 and October 10, 1998. These reports
pertain primarily to the Mner's colon cancer, however, sone
i nclude a diagnosis of COPD. Dr. Henry R Bell, Jr., diagnosed
COPD on several occasions but did not give an opinion as to the
cause of the inpairnment (DX 13). He noted in an October 8, 1998
Adm ssion Report that the Mner suffered from COPD, that he
“worked in the coal mnes for a long period of tine,” and that
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he “does not snoke” (DX 14). Dr. Bell also noted that the M ner
“recently apparently was told that he did not have black | ung.
This threw himinto a turnoil and apparently he started havi ng
increasing pain.” By letter dated February 12, 1999, Dr. Bell
stated that he first saw the Mner in May 1998 with conpl aints
of shortness of breath, pain on anbul ati on and tenderness in the
epi gastric area. He was found to have col on cancer and “is al so
known to have black |ung pneunpconiosis” (DX 14). Dr. Bell
treated the M ner for COPD. He concluded that “M. Ray died of
col on cancer which was hastened by his pneunoconiosis.”

b. Dr. Bell testified by deposition on Septenber 24,
1999 (EX 1). He stated that he never diagnosed black | ung.
Al t hough Dr. Bell wote “black lung” and COPD as significant
conditions contributing to death but not resulting in the
underlying cause of death on the death certificate, he stated
that his opinion regarding black |Iung was based solely on the
hi story given to himby the M ner. He based his finding of COPD
on synptons and physical exam nati on. As to why he believed
bl ack lung and COPD contributed to the Mner’s death, Dr. Bel
stated that he felt such conditions “added to the | oad that he

carried with the cancer of the colon.” He opined that the M ner
di d not have the physical ability to performhis usual coal m ne
work and that COPD was a factor in such inpairnment. Dr. Bell

did not know the Mner’s snoking history. He opi ned that the
degree to which snmoking and coal dust exposure contributed to
the Mner’s inpairnment could not be separated.

cC. Dr. Marshall Vanneter signedthe Di scharge Sunmary
regarding the Mmner’'s My 29, 1998 to June 6, 1998
hospitalization. His final diagnoses included COPD but he did
not give an opinion as to the cause (DX 14).

d. Dr. Kenneth Cloern saw the Mner on July 9, 1998
for shortness of breath. He perfornmed an arterial blood gas
study and di agnosed subjective dyspnea. Dr. Cloern suspected
“that this may be a high conmponent of anxiety” (DX 14).

6. a. Dr. Thomas A. @Gllo, who is Board certified in
I nternal Medicine and Pulnonology, exanmned the Mner on
Sept enber 16, 1998. He performed a pul monary function study
(severe obstruction; mld restriction; test ended due to
weakness) and an arterial blood gas study (normal) and
interpreted an x-ray (category 0). He noted that the M ner had
col on cancer and stated that the value of the pul nonary function
study was affected by the Mner’s generalized weakness. Dr .
Gall o opined that the M ner showed slight hyperinflation on x-
ray consistent with a history of COPD and that the x-ray was
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unchanged from his prior evaluation of the Mner in Decenmber
1990 (DX 9).

b. Dr. Gallo first exam ned the M ner on Decenber 14,
1990. Dr. Gllo noted the Mner’'s synptons (shortness of
breath, cough, sputum wheezing), as well as his occupati onal
(forty years strip mning), snmoking (one pack per day for forty-
si x years) and nedi cal (eye operation) histories. He physically

examned M. Ray, perfornmed pulnonary function (noderate
obstruction) and arterial blood gas (normal) testing, and
interpreted an x-ray (no pneunoconiosis). Dr. Gallo diagnosed

chroni c obstructive pul nonary di sease, bronchitis, and enphysenma
and stated that he does not believe the Mner suffered from
pneunoconi osis (DX 9).

7. Dr. SamH. Traughber exam ned M. Ray on July 20, 1998.
He reviewed the Mner’s synptonms (sputum wheezing, dyspnea,
cough, ankle edem, paroxysmal nocturnal dyspnea) and his
occupational (forty-two years mning), snmoking (one-half pack
per day for forty years and continues to snoke) and nedical
(wheezing, colon cancer) histories. Dr. Traughber perforned a
physi cal exam nation, pulmonary function (noderate obstruction)
and arterial blood gas (normal) tests, and interpreted an x-ray
(consistent with old granul omat ous disease). He di agnosed
“probabl e obstructive airway disease” and old granul omatous
di sease. He stated the etiology of the airway disease as
“probably enphysema due to cigarette snoking” and attributed the
granul omat ous di sease “probably” to histoplasnosis. Dr .
Traughber found a noderate obstructive inpairment and concl uded
that the Mner |acked the respiratory capacity to perform his
usual coal mne work. He could not apportion the extent of the
i npai rnment which was due to each of the above-nentioned
di agnoses but stated that “cigarette snmoking is probably the
mai n etiol ogy of his obstructive ventilatory deficit.” He noted
that the Mmner’s colon cancer did not contribute to the
respiratory inpairnent (DX 8).

8. a. Dr. Emery Lane, who is a B reader and a Board-
certified Internist, examned M. Ray on January 3, 1991. Dr.
Lane reviewed the M ner’s synptons (shortness of breath, cough,
sputum, and his occupational (forty-two years surface m ning),
snmoki ng (one pack per day for forty-two years), and nedical (eye
surgery, hearing difficulty) histories, and perforned a physi cal
exam nation, a pulnonary function study, an arterial blood gas
study, and interpreted an x-ray (1/0 q,p) and an EKG
(nonspecific abnormalities). Dr. Lane found evidence of an
occupational lung disease on x-ray and opined that the M ner
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retained the respiratory capacity to perform his usual work (DX
41, p. 60).

b. Dr. Lane was deposed on February 5, 1991. He
opined that the Mner suffered from COPD based on snoking
hi story and pul nonary function testing which showed a mld
obstructive defect. Dr. Lane said that the Mner did not have
a restrictive defect and that the obstructive defect was due
primarily to snoking and not to coal dust exposure. He said,
however, that it is possible that coal dust exposure played a
“small” role in the obstructive inpairment (DX 41, p. 29).

9. Dr. WIlliam H  Anderson examned the Mmner on
Novenber 19, 1990. He noted the Mner’s synptons (shortness of
breath, cough, sputum), and his occupational (forty-two years
surface mning), snmoking (one pack per day since age eighteen
and still snokes), and nedical (difficulty hearing) histories.
Dr. Anderson perfornmed a physical exam nation, pulnonary
function (class 2 inpairnent), and arterial blood gas testing,
and interpreted an x-ray (1/1) and an EKG (abnormal). He
di agnosed: (1) “Category 1, sufficient nodulation in conmparison
to standard filn” (2) Pul nonary enphysema with m | d obstructive
ventilatory defect. Residual volume is 166% Thus, this is the
type of enphysema related to cigarette snoking; (3)
Arteriosclerotic heart disease with right bundle branch bl ock;
and, (4) Nerve deafness. Dr. Anderson opined that the M ner
suffered from an occupational lung disease and retained the
respiratory capacity to perform his usual coal mne work (DX
10).

10. Dr. WIlliamC. Houser exam ned M. Ray on Septenber 7,
1990, at which tine he reviewed the Mner’s synptonms (“no air,”
dyspnea, cough, sputum wheezing), and his occupational (forty-
one to forty-two years surface mning), snoking (one pack per
day for forty-six years), and nedical (bronchitis) histories.
Dr. Houser perfornmed a physical exam nation and a pul nonary
function study (nmoderately severe obstruction) and interpreted
an x-ray (2/1). He noted 94% saturation on a pul se oxineter.
Dr. Houser diagnosed: (1) coal workers’ pneunoconi osis based on
x-ray and l|length of enploynent; (2) COPD based on pul nonary
function testing; and, (3) chronic bronchitis based on a history
of cough and sputum production. He concluded that the M ner was
unable to do his wusual coal mne work from a pulnonary
st andpoi nt (DX 10).

11. Dr. Ballard Wight exam ned M. Ray on August 24, 1990,

at which tinme he reviewed the Mner’s synptons (cough, shortness
of breath, wheezing), and his occupational (thirty-two years
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surface m ning), snmoking (one pack per day for over thirty years
and still smokes), and nedical (unremarkable) histories. Dr .
Wi ght performed a physical exam nation and a pul nonary function
study (severe obstruction; restrictive inpairment cannot be
excluded), and interpreted an x-ray dated Septenber 13, 1989
(2/1). He diagnosed: (1) coal workers’ pneunoconiosis 2/1; (2)
COPD, m xed bronchitic and enphysematous types, severe,
associ ated with snoking and i nhal ation of respirable dust; and,
(3) “cardiac arrhythm a, no diagnosis.” Dr. Wight opined that
the M ner suffered froman occupationally acquired |ung di sease
based on x-ray and was unable to perform his usual enploynment
based on spironmetric testing (DX 10).

12. Dr. Wlliam H  Cul bertson examned M. Ray on
Decenmber 22, 1989. He reviewed the Mner’s synptons (shortness
of breath, cough, sputum), as well as his occupational (forty-
one years strip mning), snoking (one pack per day for forty
years and continues to snoke), and nedical (unremarkable)
hi stories. Dr. Cul bertson perfornmed a physical exam nation and
a pul nmonary function study (mld obstruction), and interpreted
an x-ray (scattered opacities in left |obe otherwi se |ungs
fields are hyperinflated with no other increased markings). He
di agnosed m I d chronic bronchitis by history and scarring of the
i ngul a, probably related to chronic bronchitis. Dr. Cul bertson
found no evidence of pneunoconi osis and opined that the M ner
was not totally disabled (DX 41, p. 18).

13. Dr. WIlliam O Bryan exam ned the Mner on March 28,
1989, at which time he reviewed M. Ray’'s synptoms (sputum
wheezi ng, dyspnea, cough), and his occupational (forty years
aboveground m ni ng), snoking (one to one-and-one-half packs per

day for forty-five years and still snokes), and nedical (skin
cancer, burn injury, eye surgery) histories, and perfornmed a
physi cal exam nati on, a pulmonary function  study (no

inpairnment), an arterial blood gas study (abnormal), and
interpreted an x-ray (1/0). Dr. O Bryan di agnosed category 1
pneunoconi osi s and asthmatic bronchitis. As to the etiol ogy of
t he pneunobconiosis, Dr. O Bryan wote, “presuned due to coa

dust exposure.” He stated the etiology of the bronchitis as
“possi ble allergies, possi ble nonspecific wheezing and
bronchitic illness” and opined that “his snmoking and coal dust
exposure played an equal part in this process developing.” Dr.
O Bryan found no ventilatory inpairnment. He stated that the
Mner’s arterial bl ood gas results were atypical for

interstitial disease (DX 41, p. 96).

V. DILSCUSSI ON AND APPLI CABLE LAW
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Mner’'s Claim

Because the Mner filed his claimafter March 31, 1980, it
must be adj udi cated under the regulations at 20 C.F. R Part 718.
To be entitled to benefits, the Cl aimant nust establish by a
preponderance of the evidence that the Mner suffered from
pneunoconi osis, that his pneunoconiosis arose out of coal mne
enpl oynment, and that he was totally disabled as a result of
pneunoconi osis. See 20 C.F.R 88 718.202-. 204.

Under 8§ 718.202(a)(1), a claimnt nmay prove that the m ner
had pneunoconi osis on the basis of x-ray evidence. The record
contains thirteen interpretations of eight x-rays. Ni ne
interpretations are negative and four are positive. Five of the
negative interpretations are by physicians who are dually
gqual ified as B readers and Board-certified Radi ol ogi sts and four
are by physicians who Jlack any special radi ol ogi cal
qualifications. Two of the positive readings are by physicians
who are B readers only and two are by physicians who possess no
speci al radiological qualifications. I nterpretations by B
readers are entitled to greater weight because of their
expertise and proficiency in classifying x-rays. See Ainone v.
Morrison Knudson Co., 8 B.L.R 1-32 (1985); Vance v. Eastern
Associ ated Coal Corp., 8 B.L.R 1-68 (1985). A physician who is
a B reader as well as a Board-certified Radiologist my be
credited over a physician who is only a B reader. See Sheckl er
v. Clinchfield Coal Conpany, 7 B.L.R 1-128 (1984). Mbreover,
it is proper to accord greater weight to the nost recent x-ray
evi dence of record. See Clark v. Karst-Robbins Coal Co., 12
B.L.R 1-149 (1989)(en banc); Stanford v. Director, OANCP, 7
B.L.R 1-541 (1984). The three nost recent x-rays, taken in
1998, were interpreted as negative by all of the readers who
interpreted them The remmining x-rays of record were taken

between 1989 and 1991. Based on a mpjority of negative
interpretations by the nost highly qualified readers and the
nore recent evidence, | find that the x-ray evidence fails to

establish the existence of pneunobconi osis.

Under § 718.202(a)(2), a claimnt may  establish
pneunoconi osi s through bi opsy or autopsy results. This section
is inapplicable in this case because the record does not contain
bi opsy or autopsy results. Additionally, § 718.202(a)(3) is not
avai |l abl e because none of the presunptions of 88 718.304,
718. 305, and 718.306 apply to the facts of this case.

Section 718.202(a)(4) provides that aclai mant may est abl i sh

the existence of pneunobconiosis if a physician exercising
reasoned medical judgnment, notw thstanding a negative Xx-ray,
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finds that the Claimant suffers from pneunoconi osis as defined

in 8§ 718.201. Section 718.201 defines pneunpbconiosis as a
chronic dust disease of the lung, including respiratory or
pul monary i npairnments, arising out of coal m ne enploynent. It

iswithinthe Adm nistrative Law Judge's discretion to determ ne
whet her a physician's conclusions are adequately supported by
docunent ati on. See Lucostic v. United States Steel Corp., 8
B.L.R 1-46, 1-47 (1985). “"An admi nistrative |aw judge my
properly consider objective data offered as docunentation and
credit those opi nions that are adequately supported by such data
over those that are not." King v. Consolidation Coal Co., 8
B.L.R 1-262, 1-265 (1985).

Fifteen physicians gave opinions wth respect to the
exi stence of a respiratory inpairnent. Drs. Bransconb, Fino,
Hansbarger, Gallo, and Culbertson found no evidence of
pneunoconi osis. Drs. Traughber and Vanneter di agnosed COPD but
did not relate it to coal dust exposure. Dr. Cloern diagnosed
subj ective dyspnea but failed to relate it to the Mner’s
occupati onal exposure. Dr. Lane found evidence of an
occupational lung disease but |ater recanted his opinion and
said that the Mner’s inpairnment was not due to coal dust
exposure. Drs. Anderson, Houser, Wight, and O Bryan di agnosed
pneunoconiosis and Dr. Caffrey opined that the M ner *“nost
i kely” suffered fromthat condition. Dr. Bell listed “black
| ung” and COPD as underlyi ng causes of death and opi ned that the
M ner’s COPD was due in part to coal dust exposure.

Drs. Bransconmb, Fino, and Hansbarger reviewed nunerous
medi cal records and opined that the evidence fails to support a
finding of pneunobconiosis or any occupationally acquired
respiratory inpairnment. They found that the M ner suffered from
a mld nondisabling respiratory inpairnment, attributable to
snoki ng, and that such inpairnment failed to cause or contri bute
to the Mner’s death, which was caused by nmetastatic colon
cancer. Drs. Bransconmb, Fino, and Hansbarger are highly
qualified physicians and their opinions are well reasoned, well
docunment ed, and are supported by the evidence of record. Their
opinions are entitled to substantial weight.

Dr. Gallo first exam ned the Mner in Decenmber 1990, at
which time he diagnosed COPD, bronchitis, and enphysena. He
opi ned that the Mner did not suffer from pneunoconiosis. His
findi ngs were based on exani nation, objective testing, and x-
ray. Dr. Gallo nost recently examned M. Ray in Septenber
1998. He perfornmed a pul nonary function study, the results of
whi ch he said were affected by the M ner’s weakness due to col on
cancer, and interpreted an x-ray as negative for pneunoconi osis
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and consistent with COPD. He stated that his opinion of the
Mner’'s respiratory condition since the 1990 exam nation was
unchanged. Dr. Gallo exam ned the Mner tw ce over the course
of eight years and opined on both occasions that the Mner did

not suffer from pneunoconi osis. He is a highly qualified
physi ci an and his opinionis well reasoned, well docunented, and
supported by the evidence on which he relied. | find that it is

entitled to substantial weight.

Dr. Cul bertson exam ned M. Ray in Decenber 1989, at which

time he found no evidence of pneunoconi osis. Dr. Cul bertson
di agnosed chroni c bronchitis, which he failed to relate to coal
dust exposure. Dr . Cul bertson’s opinion s reasoned,

docunent ed, and i s supported by the evidence on which he reli ed.
| find that his opinion is entitled to substantial weight.

Dr. Traughber exani ned the Mner in July 1998, at which tine
he diagnosed *“probable obstructive airway disease” and old
gr anul omat ous di sease. He attributed the obstructive inpairnment
to “probably enphysema due to cigarette snoking” and the
gr anul omat ous di sease “probably” to histoplasnpsis. He opined
that the Mner was totally disabled from his usual enploynent
and that snoking was “probably” the primary etiology of the
ventilatory inpairnment. Dr. Traughber noted the Mner’s col on
cancer and stated that it did not contribute to his respiratory
I npai r ment . Dr. Traughber’'s opinion as to the existence of a
respiratory inpairment and its etiology is equivocal. Moreover,
t he obj ective studies upon which he relied yielded nonqualifying
val ues. For these reasons, | find that Dr. Traughber’s opi nion
is entitled to | ess weight than those of Drs. Bransconb, Fino,
Hansbarger, Gallo, and Cul bertson.

Dr. Lane exanmi ned the Mner on January 3, 1991, at which
time he found evidence of an occupational |ung di sease on x-ray
and opined that the Mner retained the respiratory capacity to
perform his usual coal mne work. In a deposition taken on
February 5, 1991, Dr. Lane opined that the Mner suffered from
COPD based on snoking history and pul nonary function testing.
He initially said that the obstructive inpairnment was due to
snmoki ng and not to coal dust exposure, but later said it was
“possi bl e” that coal dust exposure played a “small” role in the
obstructive inpairnment. Because Dr. Lane recanted his earlier
finding of an occupational lung disease with an equivocal
finding that coal dust exposure may “possibly” have contri buted
to the Mner’s obstructive inpairnment, | find that his opinion
on this issue is entitled to |less weight than those of Drs
Bransconb, Fino, Hansbarger, Gallo, and Cul bertson.
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Dr. Caffrey reviewed numerous nedical records and i ssued a
consultative report in March 2000. He opi ned that the M ner
“most |ikely” suffered a mld degree of pneunobconiosis but was
not totally disabled by that condition and it did not contribute
to his death. Dr. Caffrey found that the Mner suffered from
COPD, nanely enphysema, and bronchitis. He attributed the
enphysema to cigarette snoking. | have found the x-ray evi dence
to be negative for pneunoconiosis. Dr. Caffrey’s opinion as to
whet her the M ner suffered from pneunopconiosis is sonmewhat
equi vocal . Moreover, he based his finding in part on Dr. Lane’'s
January 3, 1991 opinion. “Dr. Enery Lane said that [the M ner]
had coal workers’ pneunpconiosis category 1/0, but that he was
physically able, from a pul nonary standpoint, to do his usual
coal mne enploynment. | think this is quite significant.” Dr.
Caffrey did not discuss Dr. Lane's February 1991 deposition
testinmony in which Dr. Lane recanted his earlier opinion. For

these reasons, | find that Dr. Caffrey’s opinion as to the
presence of pneunoconiosis is entitled to | ess weight than the
better-reasoned, better-docunent ed, and better-supported

opinions of Drs. Bransconb, Fino, Hansbarger, Gallo, and
Cul bertson.

Dr. Bell treated the M ner fromMay 1998 until October 1998.

The record contains several reports by Dr. Bell and the
Certificate of Death is signed by Dr. Bell. Dr. Bell diagnosed
COPD on several occasions but did not relate it to coal m ne
enpl oynent. He noted that M. Ray worked in the mnes for “a
| ong period of tinme” and that he did not snoke. Dr. Bell, on
the Certificate of Death, listed “black lung” and COPD as
significant conditions contributing to death but not resulting
in the underlying cause of death. In February 1999, Dr. Bel

issued a letter which stated that the M ner di ed of colon cancer
“whi ch was hastened by his pneunoconiosis.” At a deposition

taken on September 24, 1999, Dr. Bell admtted that he never
di agnosed pneunoconi osis and that his opinion that “black |ung”
contributed to the Mner’s death was based solely on the history
related to himby the Mner. Dr. Bell opined that the M ner was
totally disabled and that COPD was a factor in such inpairnent.
He attributed the COPD to both cigarette snoking and coal dust
exposure but could not separate the extent to which each
contributed to the inpairment. He stated that he did not know
the Mner’s snoking history. As to why he believed COPD
contributed to the Mner’'s death, he said that it “added to the
|l oad that [the Mner] carried with the cancer of the colon.”

| have found the x-ray evidence to be negative for

pneunoconi 0Si S. Dr. Bell admtted that he does not know the
M ner’s snoking history and it is unclear fromthe record the
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coal mne enploynent history on which he relied. He never
di agnosed pneunoconiosis and listed “black” Ilung as a
contributing factor of death based solely on the history given
to himby the Mner. He did not performany pul nonary function
or arterial blood gas studies. Dr. Bell’s opinion is
unr easoned, undocunmented, and is unsupported by the evidence.
Al t hough he was a treating physician, | find that Dr. Bell’'s
opinion is entitled to little weight.

Drs. Wight, O Bryan, Anderson, and Houser exam ned the
M ner in 1990. All four physicians gave positive x-ray readi ngs
and di agnosed pneunoconiosis. | have found the x-ray evidence
to be negative for pneunoconi osis. Mor eover, Drs. Wight and
Houser opined that the M ner | acked the respiratory capacity to
perform his usual coal mne enploynent although the objective
studies on which they relied yielded nonqualifying values. As
to the etiology of the Mmner’s pneunpconiosis, Dr. O Bryan

opined that it was “presuned due to coal dust exposure.” | have
found such opinion to be equivocal. Al t hough Drs. Wi ght,
O Bryan, Anderson, and Houser exam ned the Mner, | find their

opi nions as to the existence of pneunpconiosis to be entitledto
| ess weight than the better-reasoned, better-docunented, and
better-supported opinions of Drs. Bransconb, Fino, Hansbarger,
Gal | o, and Cul bertson.

Drs. Vanneter and Cloern exam ned the M ner during his
various periods of hospitalization in 1998. Dr. Vanneter
di agnosed COPD and Dr. Cl oern diagnosed subjective dyspnea.
Nei t her physician related their diagnoses to coal dust exposure.

For the reasons stated above, | place greater wei ght on the
opinions of Drs. Bransconb, Fino, Hansbarger, Gallo, and
Cul bertson and find that the nedical opinion evidence fails to
establish the existence of pneunoconi osis.

The Cl ai mant has failed to establish that the M ner suffered
from pneunoconiosis through a preponderance of the nmedical

evidence. Therefore, the Mner’'s claimnust fail. See Roberts
v. Bethl ehem M nes Corporation, 8 B.L.R 1-211, 1-214 (1985).
Nevertheless, | will evaluate the record to determ ne whether

the evidence establishes total disability.

Section 718.204(c) contains the criteria for establishing
total disability:

(c) Criteria. In the absence of contrary probative
evi dence, evidence which nmeets the standards of either
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paragraphs (c)(1), (2), (3), (4) or (5 of this
section shall establish a mner's total disability.

Section 718.204(c)(1) permts a finding of total disability
when the evidence includes pul monary function studies with FEV,
values equal to or less than those listed in the tables and
ei t her:

1. FVC val ues equal to or below |listed table val ues; or,

2. MWV val ues equal to or below |listed table values; or,

3 A percentage of 55 or less when the FEV, test results
are divided by the FVC test results.

The record contains the results of twel ve pul nonary functi on
studies, including three which were perfornmed after the
adm ni stration of a bronchodil ator. Only one study produced
qual i fying values. The Septenmber 16, 1998 study, however, was
found invalid by Dr. Burki based on the coments nade by Dr.
Gall o, the adm nistering physician. Dr. Gallo noted that the
test had to be ended due to the M ner’s weakness and stated t hat
the values for the study nay have been affected by the Mner’'s

weakness fromhis colon cancer. | find that the results of this
study are entitled to less weight as Dr. Gallo’ s coments call
the validity of the study into question. Because all other
studi es produced non-qualifying values, | find that the

pul monary function study evidence fails to support the existence
of a totally disabling respiratory inpairnment.

Under § 718.204(c)(2), a claimnt my establish total
disability with arterial blood gas studies that result in val ues

equal to or less than those contained in the tables. Three
arterial blood gas studies were perfornmed, all of which failed
to yield qualifying results. Section 718.204(c)(3) is

i nappl i cabl e because no evidence suggests cor pulnonale wth
ri ght-sided congestive heart failure. Likew se, 8 718.204(c)(5)
is not avail able because it applies only to survivor's clainms
filed before January 1, 1982.

Under 8 718.204(c)(4), a claimant nmay establish total
disability if a physician exercising reasoned nmedi cal judgnent,
based on nedical ly acceptabl e clinical and | aboratory di agnostic
techni ques, concludes that the claimant's respiratory or
pul monary condition prevents hi mfromengaging in his usual coal
m ne work or conparable and gai nful worKk.

El even physicians gave opinions as to the degree of M.

Ray’s pul nonary i npairnent. Drs. Branscomb, Fino, Caffrey,
Lane, Anderson, Culbertson, and O Bryan found no tota
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disability. Drs. Bell, Traughber, Houser, and Wight found the
Mner to be totally disabled froma respiratory standpoint. |
have gi ven substanti al weight to the opinions of Drs. Bransconb,
Fi no, and Cul bertson for the reasons stated above. The opinions
of Drs. Caffrey, Lane, Anderson, and O Bryan, with respect to
the total disability issue, are supported by the objective
medi cal evidence on which they relied. Accordingly, I find that
their opinions onthis issue are entitled to substantial weight.
Dr. Bell’s opinion has been given little weight for the reasons
previously stated. The opinions of Drs. Traughber, Houser, and
Wight on this issue are unsupported by the objective evidence
on which they reli ed.

Wei ghi ng the pul nonary function study, arterial blood gas
study, and nedical opinion evidence, | find that the Clai mant
has failed to establish by a preponderance of the evidence that
the Mner was totally disabled froma pul nonary or respiratory
st andpoi nt.

Wdow s Claim

The regul ati ons at Part 718 provide for benefits to eligible
survivors of a m ner whose death was due to pneunoconi osis. See
§ 718.205(a). In a Part 718 survivor’'s claim t he
Adm ni strative Law Judge nust make a threshold determ nati on of
the existence of pneunoconiosis under 20 C.F.R § 718.202(a)
prior to considering whether the mner’'s death was due to the
di sease under 8§ 718.205. See Trumbo v. Reading Anthracite Co.,
17 B.L.R 1-85, 1-88 (1993). As stated above, the evidence
fails to establish that the Mner suffered from pneunoconi osi s.
Thus, Ms. Ray’s claimfor survivor’s benefits nust fail.

Assum ng, arguendo, that pneunoconi osi s was establi shed, the
Cl ai mrant woul d have to show that the Mner’s death was due to

pneunoconi 0Si s. Subsection 718.205(c) applies to survivor’s
claims filed on or after January 1, 1982 and provi des that death
wi Il be due to pneunoconiosis if any of the following criteria
are net:

(1) Wiere conpetent nedical evidence established that
the mner’s death was due to pneunoconi osis, or

(2) Where pneunpbconiosis was a substantially con-
tributing cause or factor leading to the mner’s death
or where the death was caused by conplications of
pneunoconi osi s, or
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(3) Where the presunption set forth at § 718.304
[ conpl i cated pneunpconi osis] is applicable.

The United States Court of Appeals for the Sixth Circuit has
hel d that “pneunpconiosis is a substantially contributing cause
or factor leading to the mner’s death if it serves to hasten
that death in any way.” Giffith v. Director, OANP, 49 F.3d
184, 186 (6'" Cir. 1995); see also, Brown v. Rock Creek M ning
Co., Inc., 996 F.2d 812, 816 (6'" Cir. 1993).

Fi ve physicians gave opinions as to the cause of M. Ray’'s
death. Drs. Bransconb, Fino, Caffrey, and Hansbarger found that
the Mner’'s death was not caused or hastened by pneunopconi osis.
Dr. Bell, on the Certificate of Death, listed “black |ung” and
COPD as significant conditions contributing to but not resulting
in the underlying cause of death. | have given substanti al
wei ght to the opinions of Drs. Bransconb, Fino, and Hansbarger,
who found that the Mner’'s death was due to netastatic colon
cancer and not to a occupationally acquired respiratory
i npai r nent . Dr. Caffrey also attributed the Mner’s death to
colon cancer and not to an occupationally acquired respiratory
di sease. His opinion on this issue is reasoned, docunented, and
is supported by the evidence. Dr. Bell’s opinion has been given
little weight because it is unreasoned, undocunented, and is
unsupported by the evidence of record.

Pl acing greater weight on the opinions of Drs. Bransconb,
Fi no, Hansbarger, and Caffrey for the reasons stated above, |
find that the nedical opinion evidence fails to support a
finding that the Mmner’s death was caused or hastened by
pneunoconi 0Si S.

Under 8§ 718.304, there is an irrebuttable presunption of
death due to pneunopconi osis when conplicated pneunpbconi osis is
est abl i shed. As there is no evidence of <conplicated
pneunoconiosis, | find that the Claimant has failed to show t hat
the Mner suffered fromthat condition.

| njunction Issued In National Mning Association, et al.

| have considered the injunction issued in National M ning
Associ ation, et al. v. Elaine L. Chao, Secretary of the U.S.
Depart nent of Labor, et al., No. 1:00 Cv 03086 (D. D.C. Feb. 9,
2001). | have determ ned that the revised regulations at 20
C.F.R 88 718.202, 718.204, and 718.205 will not affect the
outcome of this case.

VI . ENTI TLEMENT
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Mary E. Ray, on behalf of Chester W Ray, deceased, and as
the surviving spouse of Chester W Ray, has failed to establish
entitlement to benefits under the Act. Therefore, her clains on
behal f of the Mner and as the surviving spouse of the M ner
must fail.

VI1. ATTORNEY'S FEES

An award of attorney's fees is permtted only in cases in
which the claimant is found to be entitled to benefits under the
Act . Because benefits are not awarded in this case, the Act
prohibits the charging of any fee to the Claimant for the
representation and services rendered in pursuit of the claim

Vi, ORDER
It is, therefore,

ORDERED that the clainms of Mary E. Ray, on behalf of
Chester W Ray, deceased, and Mary E. Ray, as the surviving
spouse of Chester W Ray, are hereby DENI ED.

A
ROBERT L. HI LLYARD
Adm ni strative Law Judge

NOTI CE OF APPEAL RIGHTS: Pursuant to 20 C.F.R 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days fromthe date
of this Decision by filing a Notice of Appeal with the Benefits
Revi ew Board at P. O Box 37601, Washington, D.C., 20013-7601.
A copy of the Notice of Appeal nust also be served on Donald S.
Shire, Associate Solicitor for Black Lung Benefits, 200
Constitution Avenue, N.W, RoomN-2117, Washi ngton, D.C., 20210.
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